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President's Message 


The Board of Governors is making plans for the holding of the Annual 
Convention of the Association during the middle of March. On January 5th, 
Honorable James F. Byrnes, Director of War Mobilization and Reconversion, 
issued a statement requesting that all conventions to be attended by more 
than fifty persons scheduled to be held after February 1st be cancelled unless 
they are necessary in the war effort and receive the sanction of a committee 
set up for the purpose of passing upon such applications. It is not certain 
whether the request applies to meetings of state organizations. It is possible 
that the ban may be relaxed. In any event, it is expected that there will be 
a clarification by February 1st. Until further information is available, it will 
be impossible to make definite arrangements for the holding of a convention. 


In the event that the prohibition remains unchanged, the Board of Gov- 
ernors contemplates the holding of a one-day stream-lined convention limited 
to fifty, and will attempt to apportion representation among the judicial cir- 
cuits in proportion to membership. Representatives can be selected and cau- 
cuses held in the circuits prior to the convention. 


Each committee chairman is urged to prepare and promptly submit a 
report on behalf of his committee. These reports should be in hand promptly 
so that they may be printed in the next issue of the Journal and thus expedite 
the transaction of business at the convention as well as inform the member- 
ship in advance with respect to any recommendations. 


As soon as convention plans can be made definite, the membership will 
be advised. 


Warren L. Jones, 
President. 


4 
= 
: 
: 
| 


28 FLORIDA LAW JOURNAL 


RELIGION AND GOVERNMENT 


By JUSTICE ARMSTEAD BROWN, of the Florida Supreme Court 


Some eight or ten years ago I read a masterly and convincing address by 
a prominent American lawyer, Hon. Scott M. Loftin, of Jacksonville, Florida, 
delivered at the annual convention of the American Bar Association, of which 
he was then President, on a great subject, “The Independence of the Judiciary,” 
and after reading it I was moved to agree with the author that the maintenance 
of the independence of the judiciary in this country was one of those things 
which are most essential to the welfare of our people and the perpetuation of 


our splendid American system of government. Washington said that it was 
“the keystone to the arch” of our government. 


Several years ago I read a brilliant address delivered in Chattanooga, 
Tennessee, by Hon. Giles J. Patterson, a prominent lawyer of Jacksonville, 
Florida, on the subject of “The Freedom of the Press’, and after reading this 
eloquent address I was inclined to believe as the author evidently believed, 
that the preservation of the freedom of the press, which is guaranteed by our 
National and State Constitutions, is also essentially necessary to the maintenance 
of our form of Government. Certainly, in a representative Democracy, such 
as we have in this country, a Republic where the considered will of the 
majority of our people can be, and usually is, written into our laws and 
controls our policies, whenever they are really in earnest about it—in such 
a country, with such a Government—certainly we are in no danger of a dictator- 
ship, or any other form of despotism, so long as we maintain that freedom 
of speech and the freedom of the press which were guaranteed to us by our 
forbears in the constitution which they wrote. 


But I wish to write of something more fundamentally important than either 
of these—something that strikes down deep to the very foundation which 
made possible the independence of the judiciary and the freedom of the press 
—indeed something which made possible the building of our magnificent system 
of Government, and which is still of primary importance to our country’s 
continued happiness, prosperity and growth, spiritually, morally and materially. 

So, putting my subject in the form of a question, what is “the place of 
religion in the life of America?” I would answer it by saying that it should 
occupy the first place in the hearts of our people if this nation is to endure. 
For if, as we believe, the Government. in a democracy such as ours, is but a 
reflection of the character of its people, and if religion, as we also believe, 
is essential to the formation and maintenance of strong moral character, which 
character is the “firmest prop” of popular government, it at once appears that 
religion, sincere and undefiled, is the foundation stone upon which our entire 
system rests. It necessarily follows that its continued growth and spread in 
the hearts and lives of our people is a matter of first importance to the preser- 


vation of our form of government and to the future welfare of our people in 
this our beloved land and country. 


We are still a young country. It is only a hundred and sixty-one years 
ago that the immortal Declaration of Independence was signed—a document 
by the way which is strongly religious in its tone, and it might therefore be 
well for us to consider just what is the relation of religion to government. 


Centuries of error, confusion and bloodshed have proven the correctness 
of the time-honored principle, now generally accepted by all Christian de- 
nominations, that there should be no organic union between Church and State. 
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Indeed, religious liberty and the separation of Church and State is guaranteed 
by the Constitution of the United States and by all of our State Constitutions. 
‘With human nature as it has been, and is, and probably will before some 
centuries to come, it is well that this is so. 


Civil government is established to exercise authority in the realm of civil 
affairs, in those things which concern men as citizens of this world, and can 
never rightfully take cognizance of men as citizens of the Heavenly Kingdom, 
of the duties and relations of men to God. Not only has this been proven by 


past history, but it is being proven anew by what is happening in Germany 
and Russia today. 


So long as mén conduct themselves as good citizens, so long as they have 
“proper respect for the powers that be’, as Paul put it, and do not interfere 
with the civil rights of others, the State has no right to interfere with their 
religious beliefs or practices. Nor should the Church seek to use the power 
of the State to compel the acceptance of its doctrines by statute or decree. 

Let us remember that Jesus, our Lord and Saviour, when he was on earth, 
never once invoked the aid of civil government in behalf of the propagation 
or establishment of his gospel. He never sought to compel; only to enlighten, 
inspire and persuade. Indeed, a forced religion is no religion at all. And 
when it was sought to entrap him with the question as to whether it was 
lawful to pay taxes to the then established Roman government, and thus either 
to get him into political controversy with the existing government or to 
make him unpopular with the Jewish people, he called for a coin, and asking the 
inscription, and the reply being that it was Caesar’s, he then gave his historical 


and significant answer: ‘Render unto Caesar the things that are Caesar’s ‘and 
unto God the things that are God’s.” 


Dr. Phillip Schaff, in his book on Church and State, says: 


“Religion and liberty are inseparable. Religion is voluntary, and cannot, 
and ought not, to be forced .. . . Such liberty is impossible on the basis of a 
union of church and state, where the one of necessity restricts or controls 
the other. It requires a friendly separation, where each power is entirely 
independent in its own sphere. The church, as such, has nothing to do with 
the state except to obey its laws and to strengthen its moral foundations; the 
state has nothing to do with the church except to protect her in her property 


and liberty; and the state must be equally just to all forms of belief and unbelief 
which do not endanger the public safety.” 


While it is plain therefore, that civil government was not ordained to deal 
with the duties of men toward God, let it be remembered that it does deal, 
and rightfully so, with the duties of men to each other; and it is here that 
the field of religious teaching and the province of civil government deal with 
the same subject matter, though in a different way. For religion also teaches 
men the fundamental moral principles which should control them in all their 
duties and relations to each other. However, civil government and religion 
exercise different functions in regard to these duties of men to each other. 


While the vast majority of citizens obey the laws from motives of duty 
and patriotism, the fact remains that the ultimate appeal of civil government 
is to force, and men are compelled by heavy penalties to obey its behests; 
whereas religion enlightens, inspires and persuades men to walk righteously, 
but coercion by physical force is and should be entirely foreign to the authority 
of the Church; otherwise the moral and spiritual man would be deprived of 


that liberty of choice and free-will service which is the glory and the crown 
of Christianity. 
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Thus sin and crime are distinct. Sin is a transgression of the law of God. 
Crime is the transgression of the law of man. A sin may or may not be a 
crime. A man may be a vile sinner and yet not a criminal. In his heart he 
may covet money, but as long as he does not allow his covetousness to lead him 
to steal, human law cannot convict him as acriminal. The state cannot rightfully 
punish sin as such, because to punish it, the secrets of the heart must be known, 
and to secure these the inquisition must be set up to secure by torture that which 
the victim does not choose to reveal. The exact punishment for sin can only 
be rightfully determined at the tribunal of the Universal Judge who reads the 
hearts of all men. On the other hand, the state can properly punish overt acts 
of wrong between man and man. If a man does an act which works an injury 
to his neighbor, the state is able to measure that injury and impose a just 
penalty. Thus so far as the relations between man and man are concerned, 
it lies within the domain of human law to make such laws as will make it easy 
to do right, and hard to do wrong; to protect the good citizen and to make 
hard the way of the transgressor; to promote the public good, and to restrain 
and prohibit, by adequate penalties, those acts of man which invade the rights 
of other men. 


But the true foundations of human laws rest in the moral law, and the 
source of the moral law, as of all truth, is in God. I have already quoted Dr. 
Schaff as saying that it is the duty of the church to strengthen the moral 
foundations of government. It should be the aim of Christian citizens to 
make their government and its laws conform as nearly as possible to the 
eternal and divine principles of righteousness and justice, which in the end 
must control and determine the destiny of nations as of individuals. 


Yet the character of the citizenship is more important than the form 
of their laws. Says the great writer and philosopher, Matthew Arnold: “What 
is saving?” Our institutions, says an American; The British Constitution, says 
an Englishman; the civilizing mission of France, says a Frenchman. But 
Plato and the sages say: ‘To love righteousness and to be convinced of. the 
unprofitableness of iniquity.’ Isaiah and the prophets say that what is saving 
is ‘to order one’s conversation aright, to cease to do evil, and to delight in the 
law of the Eternal.’ St. Paul was more specific. He says: ‘Whatsoever things 
are true, whatsoever things are elevated, whatsoever things are just, whatsoever 
things are pure, whatsoever things are amiable, whatsoever things are of good 
report; if there be any virtue and if there be any praise, think on these things.’ 
Now the matters just enumerated do not.come much into the heads of most 
of us, I suppose when we are thinking of politics. But the philosophers and 
prophets maintained that these matters, and not those things of which the 
heads of politicians are usually full, do really govern politics, and save or 
destroy states. They save or destroy them by a silent, inexorable fatality. So it 
is vitally important to a nation and its people its laws and customs fly not 
in the face of God’s laws. 


All our votings and ballotings and making of statutes could never naturalize 
a falsehood or equalize the eternal principle of right and wrong. It is not in 
departure from, but in conformity to, divine law, eternal justice, and truth, 
that a Nation will find an enduring prosperity. A Nation will not long survive 
that has no God. His name may not be blazoned on the statute books, nor 
any form of worship be prescribed, but the sovereignty of His commandments 
and the moral law which He has ordained, must pervade and inspire and dominate 
the citizenship if the Nation is to endure. If the hearts of the people are right, 
they will see to it that their government and its laws are right. The quality 
and character of the citizenship is, then, the matter of primary importance. 
And here lies the great opportunity of a Church of God—to turn the hearts of 
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our people “to God and His righteousness,” and all other needed good things 
will be added unto them. Let us have a virtuous republic. Politics, no matter 
how good; laws, no matter how just; intelligence, no matter how widely diffused ; 
wealth, no matter how fairly distributed, cannot save; righteousness—the right- 
eousness of God as incarnated in and taught by Jesus Christ our Lord—this and 
this alone, will suffice to save and perpetuate our Country and our people. 


But the Church cannot accomplish this by materialistic methods or political 
programs. 


History has proven that the church should not undertake temporal-govern- 
ment, nor should it become political. The church, the organized forces of 
religion, should be left free to appeal to the spiritual nature, the divine side 
of man, regardless of political creed or party. The churches, as churches, in 
their organized and corporate capacity, cannot afford to enter the arena of 
politics. The church cannot afford to become a caucus. When it does it creates 
factions and divides its own ranks, and defeats its chief mission. I repeat, 
religion is not to become political, but in a very vital sense, politics must become 
religious—the religious man must carry his religion with him into his politics, 
as well as into his business and his home. And he may form organizations 
to make his influence effective. Religious people have many important functions 
to perform—perhaps the greatest of which is the formation of a righteous public 
opinion. And the church itself should speak out on great moral questions, and 
register its solemn protest against great moral wrongs. 


The sacredness, the solemnity of the general duty of a man to measure up 
to the obligations of citizenship, the Church must somehow manage to impress 
on the minds cf all the people. It must make the people in the pews see and 
feel that their refusal to bear their part in the government of city, county, 
state, and nation, is nothing other than a flagrant breach of trust. But while 
I fully agree that it is the province of the church and its ministry to arouse 
the consciences of men and inspire them to do right, the church as a rule, 
should not go beyond this and do men’s thinking for them and prescribe the 
laws they should make or name the candidates its members are to vote for. 
This political activity should be left to the aroused social conscience of the 
Christian citizen and if perchance he should differ with his pastor or his priest, 


he should not be threatened with excommunication or the withdrawal of Chris- 
tian fellowship. 


An aroused Christian patriotism, on fire with the vision of Christian 
morality and of duty to our country and our fellow man, as taught by the 


churches of the living God, will do their duty by those things without the 
church going into politics. 


No less a personage than George Washington, the far-seeing father of his 
country is reputed to have said that: “The perpetuity of this country depends 
upon the religious and moral training of its youth.” Thus George Washington 
foresaw the vital relation which would exist in this country between religion 
and government, and his words fully justify the necessity for the work of our 
Churches and Sunday Schools within their own high and proper sphere. In 
his immortal “farewell address,’ Washington said: 


“Of all the dispositions and habits which lead to political prosperity, re- 
ligion and morality are indispensable supports. In vain would that man claim 
the tribute of patriotism, who should labor to subvert these great pillars of 
human happiness, these firmest props of the duties of men and citizens. The 
mere politician, equally with the pious man, ought to respect and to cherish 
them. A volume could not trace all their connections with private and public 
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felicity. Let it simply be asked: Where is the security for property, for repu- 
tation, for life, if the sense of religious obligation desert the oaths which are 
the instruments of investigation in courts of justice? And let us with caution 
indulge the supposition that morality can be maintained without religion. What- 
ever may be conceded to the influence of refined education on minds of peculiar 
structure, reason and experience both forbid us to expect that national morality 
can prevail in exclusion of religious principle.” 


It is substantially true that virtue or morality is a necessary spring of 
popular government. The rule, indeed, extends with more or less force to every 
species of free government. Who that is a sincere friend to it can look with 
indifference upon attempts to shake the foundation of the fabric? 


Religion presided at the birth of this republic, and has been its faithful 
guardian angel from that day until now. It inculcates among the great body 
of the people that wholesome respect for the rights of fellow men, that regard 
for law and order, without which the State cannot long survive. ‘“Despotism” 
said De Tocqueville, “may govern without religious faith, but liberty cannot. 
The United States must be religious to be free.” 


The opportunity of, and the need for, the real work of the Church within 
its own broad sphere, was never greater than it is in these trying days of war. 
It deals with primary causes, the things which, in the ultimate, really make 
or mar individuals and nations. It’s mission is vital and fundamental, not merely 
secondary or supplemental. Why should it sell its birthright for a mess of 
political pottage? 


To sum it up in a few words, in my humble opinion the great and primary 
business of the Church is, by the help of God, to make good men and good 
women, and let good men and good women make good government. They will do it. 

Yes, in these tragic days of the most momentous war in history, we need 
a great revival of genuine religion in America. We need above all things else 
to feel the touch of that Divine power which will make us love God supremely 
and our neighbors as ourselves. Let us therefore rally each to the support of 
his own church, and with the other Christian Churches, in their consecrated 
efforts to carry the savings and transforming power of the Gospel of Christ 
into the hearts and lives of our people. We have tried about every thing else; 
in the language of Mary Pickford, “Why not try God?” He will not fail us. 
Let us be careful that we do not fail Him. Let us, above all things else, be 
“obedient to the Heavenly vision.” 


‘ 
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Editorial 


STATUTES WHICH ARE NOW AVAILABLE 


The Attorney General advises that: 

The Statutory Revision Department of Florida has prepared and published, 
and the Secretary of State for Florida now has for sale, the following 
publications: 


1. Volume I, Florida Statutes, 1941, containing the general statutory 
law of the state, court rules and constitutions of the United States and 
Florida, through 1941. 


2. Volume II, Florida Statutes, 1941, containing the history, revision 


notes and the annotations to the statutes, court rules and constitutions 
contained in Volume I. 


3. 1943 Cumulative Supplement to Volume I, Florida Statutes, 1941. 
4. 1943 Cumulative Supplement to Volume II, Florida Statutes, 1941. 


These volumes may be purchased from the Secretary of State at the 
following price to purchasers within the state: Volume I, $10.00; Volume II, 
$10.00; 1943 Cumulative Supplement to Volume I, $2.00; and 1943 Cumulative 
Supplement to Volume II, $2.75. 


To purchasers without the state the prices are slightly higher. 


Please check your library and if you do not have the above publications ee: 
or any of them, please order the same from R. A. Gray, Secretary of State, 
Tallahassee, Florida, without delay. Number 4 item above has just been 
completed, put in print and offered for distribution. 
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CORRECTION IN THE REPORT OF THE COMMITTEE ON LEGAL 
EDUCATION AND ADMISSION TO THE BAR 


The report of the Committee on Legal Education and Admission to the 
Bar, made to the Conference of Bar Delegates, as appears in the January 
Journal, is misleading. Judge Barrs advises that the Committee is opposed 
to the proposed amendment to Rule 1 of the Supreme Court Rules and that 
his oral report and the letter of Mr. Booth, the Chairman, which was 
turned over to the secretary at the meeting makes this very clear. The 
letter shows that the committee was not in favor of its adoption by the 
Supreme Court. We appologize for the error. 


PROPOSED CONSTITUTIONAL AMENDMENT INCREASING 
SIZE OF THE BOARD OF GOVERNORS 


Article VI, Section 1, be amended to read as follows: 


Sec. 1. There shall be a Board of Governors of the Association to be 
composed of the President, the Secretary-Treasurer, the Editor of the Law 
Journal, the President of the Junior Bar, and one member from each Judicial 
Circuit of the State. The members of the Board of Governors shall be nomi- 
nated and elected one from each Judicial Circuit in the State in the same 
. Manner as the President is nominated and elected and their term of office 
shall be the same as that of the President. If one person holds two offices 
on the Board of Governors, he shall cast only one vote thereon. 


Vacancies shall be filled by remaining members of the Board. Five 
members shall constitute a quorum for the transaction of business. 


This amendment shall become effective upon its adoption, but shall relate 
to the officers of the Association who take office July 1, 1945, and thereafter. 
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THE PROJECT OF THE FORMULATION BY THE 
AMERICAN LAW INSTITUTE OF A 
COMMERCIAL CODE 


By GEORGE P. GARRETT, of the Orlando Bar 


Since the American Law Institute now has a considerable history behind 
it and has achieved a considerable amount of good for the country by restating 
the Common Law on a number of substantive topics of paramount import- 
ance, it seems appropriate at this time to consider for a moment the recent 
change of front on the part of the American Law Institute. The following 
exchange of correspondence points up this change of front: 


Mr. George Wharton Pepper, March 21, 1944 
2225 Land Title Building, 

Philadelphia, Pa. 

Dear Sir: 


I have received your circular letter together with copy of the pamphlet 
outlining a project of the American Law Institute and the Commissioners on 
Uniform State Law. (Note: The project outlines the intention of the Ameri- 
can Law Institute to collaborate with the Commissioners on Uniform State 
Laws to prepare for enactment a comprehensive code of commercial law). 
I note that you state that it is purposed to have the code enacted by Congress 
and by the states, but that neither the Institute nor the Commissioners will 
assume any responsibility for securing the enactment. I realize that our 
Supreme Court has gone a long ways in changing their construction of the 
Constitution, but I confess that I am somewhat surprised at a proposal to 
have Congress enact a code of commercial law in the face of the Erie case. 
What would happen if Congress enacted the law and a state would not? 
Would the case be controlled by the national act or by the state law? 


I am not so much disturbed about the difficulties in commerce as appar- 
ently the Institute officials are. We have done very well under this system 
for 150 years, and while I realize that conditions today are much changed, 
at the same time the preservation of the state’s control over property rights 
within it is, in my opinion, still requisite to the maintenance of our system 
of government, and though I have not had time to give the matter considera- 
tion, it is now my view that the preservation of state control is more im- 
portant than the convenience that would result from a national law which 
would supersede the laws of the state. 

I must confess that I am somewhat surprised also at this proposal which 
contemplates a further concentration of power in the Federal Government 
being sponsored at this particular time when public sentiment is running so 
strongly against centralized government. 

Yours very truly, 
Giles J. Patterson. 
Giles J. Patterson, Esq., March 24, 1944 
Florida National Bank Building, 
Jacksonville, Florida. 
My Dear Mr. Patterson: 
I am sorry that the project of a Commercial Code has been so misunder- 


stood by you. This certainly is a reflection upon our capacity to state the 
case clearly. 
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If the proposed code were formulated and were to be enacted by Con- 
gress its provisions would necessarily be applicable only to transactions in 
inter-State commerce. Such an enactment would contemplate no “further 
concentration of power in the federal government” nor would it in the least 
degree interfere with the autonomy of the States—an element which I value 
at least as much as you do. As each State legislature enacted the Code, one 
more step would be taken toward a desirable uniformity—which in the case 
of the commercial law is universally recognized as desirable. 


A powerful pressure group has been pressing Congress for the enact- 
ment of such a Code with special reference to a new Sales Act. We have 
succeeded in halting this movement by the promise to supply something better. 
The choice presented therefore is not between something and nothing but 


between something bad and something good—and we believe that we can 
produce the “something good.” 


Please be assured that I share your view respecting the paramount im- 
portance of the preservation of State control. The proposed Code will be 
the intelligent embodiment of this idea. 


With kind personal regards, I am 


Yours sincerely, 
George Wharton Pepper. 


Mr. George Wharton Pepper April 1, 1944 
2231 Land Title Building, 
Philadelphia, Pa. 


Dear Sir: 


I have your kind letter of the 24th, and appreciate the explanation given 
but I am still not clear in my mind as to what right Congress has to enact a 
commercial code. If I understand correctly, this code would relate to negoti- 


able instruments, contracts of sale, both absolute and conditional, and other 
allied matters. 


I realize that recent decisions of the Court relating to labor laws in 
particular, have expanded the meaning of the words “inter-state commerce,” 
but I have not yet seen a decision in which they have held that Congress 
has the right to enact laws regulating contracts or relations between parties 
arising out of contract except in so far as they relate to the actual transporta- 
tion of property from State to State in some manner. The latter statement may 
not be strictly accurate in view of recent decisions, but the Court has never yet 
receded in its opinion in Paul vs Virginia, and other cases relating to insurance 
contracts. The principal reason for refusing to include these contracts in 
interstate commerce is that practically the only basis for doing so is the fact 
that the two parties to the contract live in different states. The Court has time 
and again said that on that theory power of the State to regulate property and 
contract rights within the State would be destroyed in violation of the purpose 
of the Tenth Amendment. It would, as indicated in my previous letter, create 
a conflict of law between State and national Government where the State did 
not adopt the code, and if non-residents were given rights under the code, 
which residents of Florida do not have, the result would be clearly in con- 
flict with the purpose of the Constitution which has been re-stated in the Erie 
and later cases, to be that one rule of law should be applicable to residents 
and non-residents alike, and that rule should be the rule of the State Courts. 


It is for that reason that I suggested in my last letter that the proposal 
contemplates a complete destruction of State power. My interest in the sub- 
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ject at this time is peculiar in that I have been preparing an article to show 
how far the Supreme Court has already gone in extending the powers of the 
nationai government notwithstanding the purpose of the 9th and 10th Amend- 
ments which are seldom, if ever, referred to in the recent opinions. 


It is not an abstract question but one which goes to the preservation of 
the dual form of Government which was created by the Constitution, and 
which in my opinion has been the reason for the success of that instrument. 
The history of the last ten years during which the power of the Federal 
Government has been so widely extended, is not such as to encourage us to 
believe that there should be a further extension. Local legislatures and 
Courts, are better able to determine the law that should apply within the 
State where that law is subject to numerous restrictions and limitations imposed 
by the Federal Constitution as it has been already construed. 


I would be interested in knowing whether I have failed to appreciate 
the full extent of some of the recent decisions which would justify a contrary 
position, since I feel that the officials of the Institute would not have formally 
proposed such a plan without belief that it was within the constitutional power 
of Congress, and woud not destroy the reserved powers of the States. 


Any information you can give me will be very much appreciated. 


Very truly yours, 
Giles J. Patterson. 


Giles J. Patterson, Esq., April 6 1944 
Florida National Bank Bldg., 
Jacksonville, Fla. 


Dear Mr. Patterson: 


Thank you for your letter of April 1st, receipt of which was acknowledged 
during my brief absence from the office. 


I have supposed it to be clear that the grant to Congress of power to regu- 
late commerce among the States and with foreign nations included a power to 
specify the regulations applicable to each phase of interstate and foreign ac- 
tivity. It has never occurred to me that the enactment by Congress of arbi- 
tration law be construed as dangerous extension of central power. Prescrip- 
tion of rights and liabilities incident to the issue of negotiable instruments or 
warehouse receipts in the same field would seem to me to be governed by 
similar considerations; and so on, to the end of the chapter. Since the project 
in hand contemplates the enactment of identical legislation by each of the 
States as well as by Congress, you will see that—far from intruding Con- 
gressional legislation into the field of intra-state commerce—the idea is 


to get Congress to supplement the action of the several States by conforming 
its legislation to theirs. 


As intimated in my former letter, I am as much opposed to Congressional 
invasion of the several States as you can possibly be. If there is anything 
whatever to the proposed enterprise of the Institute which even looks in the 
direction of amplifying the conception of interstate commerce or of subordi- 
nating the commercial activities of the States to federal control, I should 
quickly lose all interest in the enterprise. 


Faithfully yours, 
George Wharton Pepper, President. 
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Mr. George P. Garrett, August 24, 1944 
. Orlando, Florida, 


Dear Mr. Garrett: 


Your letter of August 22 accompanied by a copy of the letter to you from 
Mr. Giles Patterson is one which gives me some difficulty in framing a help- 
ful answer. I think that Mr. Petterson is laboring under a misapprehension. 
But I do not know whether either you or I can help clear it. The reason I 
am doubtful as to whether we can help clear it is because the points which 
he makes to you he has already made in letters to Mr. Pepper. Mr. Pepper 
has written him at length. I do not have copies of Mr. Pepper’s answers in 
my file, although I might be able to get them for you if you desire it. They 


are full, accurate and, it seems to me, convincing. But they evidently failed 
to convince Mr. Patterson. 


The proposed Uniform Commercial Code is a cooperative venture between 
the Institute and the National Conference of Commissioners on Uniform State 
Laws. You know that body, of course, and you know that it has not been and 
is not interested in legislation to restrict the powers of the states in order 
to give them to the Federal Government. The basis of much of the Code will 
be present uniform laws in the commercial field revised, brought up-to-date 
and integrated into a code. What state legislatures or congress do with it 
thereafter is really not a matter in the field of endeavor of the Institute. The 
Institute does not urge legislation, as you know. 


I should not want to give the impression that I think the Code, when 
completed, will not be brought to the attention of congress. I do not know 
that it will, but I should certainly not want to go on record in saying that 
it will not. The impetus was given the movement for drafting this proposed 
Code because of a move to introduce legislation into congress on the law of 
sales. As I get the story it was this: 


The Merchants’ Association of New York, believing that the present 
Uniform Sales Act was inadequate, had prepared for it a proposed Federal 
Sales Act and had introduced it into congress. The Association was pre- 
vailed upon not to press its Act upon the representation that a revision of 
the Sales Act would be made. It was made, as you know, under the joint 
sponsorship of the Institute and the Commissioners. 


From this grew the idea, successfully developed of a code which would 
include the law of sales and other related subjects. And that is what we 
now propose to draft. 


So there is the story. The proposal is one for a piece of legal work calling 
for the same kind of technical competence and cooperative consideration of 
proposals which the Restatement called for. It involves no theory of the 
changing of inter-governmental relations in this country. 


I suppose, however, that no piece of public work ever commands the 
approval and sympathy of everyone. If Mr. Patterson does not feel that the 
work in which the Institute is engaged is worth doing it is hardly fair to 
ask him to be a member of a committee to cooperate with it. That, however, 
is a matter for your judgment and not mine. I have told you all I know 
and if you want further information through Mr. Pepper’s letters to Mr. 
Patterson I can probably get them for you. Both he and his Secretary are 
out of town just now. 


Cordial regards. 


Sincerely yours, 
Herbert F. Goodrich 
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As is disclosed by the foregoing correspondence, it is obvious that, in 
the course of the years since 1923, when the American Law Institute em- 
barked on its project for restating, at its present value, the Common Law of 
the United States on certain topics, there has been a change of direction 
in the course followed by the Institute. There has, however, been no change 
of attitude by the Institute on the subject of states v. federal rights or authority. 


The membership of the American Law Institute is largely made up of 
leading professors, judges, and lawyers. Each of these categories of mem- 
bership has a special viewpoint. The rough drafts of the texts of the several 
restatements were actually prepared by members known as reporters, who 
were professors erudite in the peculiar subjects assigned to them for restate- 
ment. Such professors, obviously, are persons somewhat apart from the ac- 
tual practice of law. They tend to introduce new terminology into the sub- 
jects that they restate and strain to express their ideas of what the law should 
be rather than what the cases say it is. Their work has, however, been faith- 
fully supervised throughout by the judges and lawyers who make up the 
bulk of the membership of the Law Institute, with the result that the restate- 
ments have earned the accepted right to be relied upon as probably the best 
repository of the present status of the Common Law on the particular subjects 
as of the time when they were promulgated. When supplemented, as a number 
of them are by detailed text books on the same subjects prepared by the same 
reporters, keyed to re-statements and supported by the leading cases, they 
carry unique authority. Subjects so supplemented are: Conflict of Laws, 
supplemented by Beales’ Text Book; Trusts, supplemented by Scott’s Text 


Book; and Contracts, supplemented by Williston’s permanent edition of his 
work on contracts. 


In this phase of its activities, the Institute has become responsible for 
a ver, solid body of very authoritative work on the particular subjects re- 


stated and this work has been found to be very useful to the ordinary prac- 
titioner of the law. 


Nothing within the lifetime of this generation of lawyers has been achieved 


which in any way equals the influence of this work of restatement on the body 
of our substantive law. 


However, the professorial membership, aided and abetted by the judicial 
members, did venture upon the preparation of two works of theoretical de- 
velopment in the field of adjective law, viz: the Model Code of Evidence and 
the Model Code of Criminal Procedure. As might be expected, the results in 
these instances have not been as generally satisfactory to the profession. One 
reason for this is that the legal profession is naturally conservative in pro- 
cedural matters. Having learned the esoteric mysteries required for the suc- 
cessful practice of its profession, the members of the legal profession look 
with a jealous and unfriendly eye upon any attempt to innovate in the field 
of adjective law. The profession does not desire to unlearn and relearn the 
rules by which it has played the game. Furthermore, the advantages, dis- 
advantages and peculiarities of legal procedure are necessarily quite beyond 
the bounds of understanding of the ordinary law professor, who has not per- 
sonally experienced the vicissitudes of litigation. So the two cited model codes 


have not enjoyed the unvarying success which the restatements indubitably 
have attained to. 


The new venture of codifying a general commercial code is more in line 
with the traditional work of the Institute. It relates to substantive law and 
amounts to a restatement of the subjects covered in the light of current busi- 
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ness practices. It is being done by the Institute in cooperation with the Na- 
tional Conference of Commissioners on Uniform State Laws, which is a natural 
guardian of States’ rights. It does not contemplate legislative action by 
Congress except in the recognized field of its competency, to-wit—interstate 
commercial transactions. 


The fact remains, however, that such a commercial code should be general 
in character and national in scope. - It is unreasonable to insist that the same 
identical business transaction must be transacted differently in different 
states according to different state laws. It has been for this reason that the 
various uniform state laws have been enacted in so many states. From the 
very nature of things, there are almost irresistible forces propelling all rea- 
sonable men to make the commercial code effective not only nationally but 
internationally. However, these forces must act through our time-honored 
political institutions namely, the state legislatures of the several states, to 
give it effect in intra-state business transactions and the Congress to give it 
effect in interstate transactions. What transactions are intra-state and what 
are interstate is to be determined by the legislatures and the courts in the 
light of current constitutional definitions of these words. Thus, adoption of 
such a commercial code, either by Congress or by the several states consti- 
tutes no encroachment upon, or by the several states constitutes no encroach- 
ment upon, or surrender of, the doctrine of states’ rights, properly conceived. 


COMMENTS BY GILES J. PATTERSON ON MY COMMENTS. 


“(a) I disagree with Mr. Garrett’s statement that the preparation of the 
Code of Commercial Law is “in line with the traditional work of the Insti- 
tute.” The traditional work of the Institute has been a restatement of the 
law based upon existing precedents. The preparation of a statute, because 
its effects in the future cannot be accurately forecast, involves political con- 
siderations. Membership in the Institute has no relation to political con- 
siderations and its views may not represent the views of the majority of the 
people. 


(b) I disagree with Mr. Garrett’s conclusions that the adoption of such 
a Code by Congress is necessary. I have no objection to the preparation of 
it as a model for state enactment. I also think that the enactment of it by 
Congress would constitute an encroachment upon the powers of the states 
since it would necessarily supersede State law relating to contract and prop- 
erty rights in all interstate commerce and under recent decisions, especially 
under the Southeastern Underwriters case, it might be applicable to so many 
commercial transactions as to, in practice, destroy the States’ control of such 
matters. 


(c) I disagree with Mr. Garrett’s conclusion that it is “unreasonable that 
business transactions be transacted differently in different states.” This 
probably is the view of large corporations engaged in business on a national 
scale, but this is largely a matter of convenience and not a matter of business. 
The commercial growth of America which exceeds that of any other nation, 
occurred under a dual system of Federal and State laws. There is no need 
for a change at this time. The abolition or limitation of the States’ powers 
in these matters will tend to create an even greater centralization of power 
in the National Government contrary to the intention of the Constitution. Any 
such radical change in our commercial structure should be accomplished only 
as the result of the will of the people as expressed in an Amendment to the 
Federal Constitution.” 


i 
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NEW GUARDIANSHIP ACT 


By D. H. REDFEARN, of the Miami Bar 


At the annual meeting of the State Bar Association at Miami Beach last 
year, the Guardianship Committee received a number of valuable suggestions. 
The committee agreed to report to the members of the State Bar through the 
Bar Journal any changes that they agreed upon with reference to this act 
as a result of the suggestions received. Mr. W. C. Brooker and Mr. G. L. 
Reeves of Tampa, were assigned the duty of remodeling sections 13 and 60. 
After correspondence between them and the members of the committee, these 
two sections have been changd to read as follows: 


744.13 Natural guardians.—(1) The mother and father jointly are natural 
guardians of their own children and of their adopted children during infancy. 
If one parent dies, the natural guardianship shall pass to the surviving parent, 
and such right shall continue even though the surviving parent remarries. 
In the event of a divorce between the parents, the natural guardianship shall 
belong to the parent to whom the custody of the children was awarded. If 
both parents are given joint custody, then both shall continue as natural 
guardians. In the event a divorce is granted, and neither the father nor the 
mother is given custody of the children, then neither can act as natural 
guardian of the children. The mother of an illegitimate child is the natural 
guardian of such child. 


(2) Either the mother or the father may, without authority or appoint- 
ment, collect, receive, manage, and dispose of any personal property inherited 
by, or otherwise accruing to the benefit of, the child during infancy, when 
the amount involved in any instance does not exceed five hundred dollars; 
provided, however, that in case of a personal injury or other tort claim the 
power and authority of a natural guardian may be exercised only when the 
amount of any settlement or compromise of such claim does not exceed the 
sum of one hundred dollars. 


(3) All receipts, bills of sale, releases, or other instruments executed by 
a natural guardian under the powers provided for in paragraph (2) of this 
section shall be binding upon the ward. 


“Section 60 Compromise and Settlement.—Whenever it is proposed to 
compromise or settle any claim by or against the guardian or the ward, whether 
arising as a result of a personal injury or otherwise, and whether arising 
before or after the appointment of a guardian, the county judge, on sworn 
petition by the guardian setting forth the facts and circumstances of such 
claim, question, or dispute and the proposed compromise or settlement, and 
on such evidence as he may require, if any, if satisfied that such compromise 
or settlement will be for the best interest of the ward, may enter an order 
authorizing the settlement or compromise to be made, which order shall operate 
to relieve the guardian from any further responsibility or liability in connec- 
tion with such claim or dispute when such compromise or settlement has been 
made in accordance with said order. The order authorizing the compromise 
may also determine whether an additional bond is required, and, if it is re- 
quired, shall fix the amount thereof, but no such bond shall be required when 
the guardian is a bank or trust company. In making any compromise or settle- 
ment under court order, as provided in this section, the guardian is authorized 
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and empowered to execute any release, waiver, or other instrument which may 
be necessary to effect the compromise or settlement, which shall operate as a 
full and complete release to the person, firm, or corporation making the settle- 
ment; provided, however, that settlement and compromise of tort claims where 
the amount of the settlement does not exceed $100.00 may be had under this 
section or under section 13. 


It was decided that as a result of the changes made in these two sections 
and because of the fact that the word “property” is used in various senses in 
the act, a definition of “property” should be included in the definitions in 
section 2. For that reason the word “property” has been defined as follows: 


“Property means realty, personalty, choses in action, or any interest in 
the same, legal or equitable, and also claims arising in tort.” 


As a result of suggestions received from Honorable Harry D. Reed general 
counsel of the Farm Credit Administration, section 71 has been revised to 
read as follows: 


“Section 71 Encumbering property of ward.—(1) Whenever it appears 
expedient or necessary and for the best interest of the ward to borrow money 
upon a promissory note or notes, either unsecured or to be secured by a mort- 
gage, pledge, or other lien upon the property of the ward or any part thereof, 
including crops then planted and growing or thereafter to be planted and grown, 
the county judge may by order authorize the guardian of the property to bor- 
row such sum as the county judge deems proper. The proceedings in such 
cases shall be, as nearly as possible, the same as in cases of applications for 
the sale of the ward’s property. In like manner the county judge may author- 
ize the guardian to extend or renew any existing obligation of the ward, or 
any mortgage, pledge, lien, or other security therefor. The signing of promis- 
sory notes or the execution of any agreement or other instrument creating a 
pledge or lien by the guardian as such, pursuant to an order obtained in ac- 
cordance with the provisions of this section, shall create no personal liability 
against the guardian so signing or executing. 


(2) “To secure the payment of any loan made for the benefit of the ward, 
the guardian may execute a mortgage or other lien on the property of the ward 
or any part thereof, and the same shall be valid when authorized or confirmed 
by the county judge. The indebtedness so secured shall be the obligation of 
the estate of the ward. : 


(83) “If, as an incident to the borrowing of money, the purchase of stock 
in the lending agency is required, the county judge may authorize such pur- 
chase in whatever amount he deems necessary.” 


Honorable Edward McCarthy, Jr., of Jacksonville, furnished the commit- 
tee with some valuable suggestions which resulted in the change of section 
72 of the act. The committee has agreed that this section should read as 
follows: 


“Section 72 Sales.—When the guardian of the property deems it expedient, 
necessary, or for the best interest of the ward for part or all of the property 
to be sold, he may sell at public or private sale, but no title shall pass until 
the sale is authorized or confirmed by order of the county judge; provided, 
however, that the guardian may sell without authorization or confirmation 
by the county judge any notes or bonds payable to bearer, and any sale so 
made shall convey all right, title and interest of the ward in the intangible 
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personalty so sold; and, provided further that the homestead and inchoate 
right of dower of the ward shall be conveyed only as provided in section 82 
of this act.” 


The committee has also agreed on a few other changes which have been 
submitted to the Statutory Revision Department operating under the Honor- 
able Tom Watson, attorney general of the State of Florida. The above quoted 
sections are the chief material changes made, and the committee feels that 
these changes should be printed in the Journal so all the members of the bar 
may have an opportunity to consider them further. 


The new guardianship act has met with approval from various members 
of the bar throughout the state and from many of the county judges. If any 
judge or any member of the bar has any further suggestions to make, the 
committee will appreciate receiving them, as the committee desires to print 
this proposed bill soon and distribute it to all judges and lawyers in the state 
in completed form with the new section numbers corresponding to the Florida 
Statute numbers. The Honorable Fred M. Burns, of the Statutory Revision 
Department, has already assigned Florida Statute numbers to the various sec- 
tions of the bill. 


With the able assistance of the Attorney General’s department, the com- 
_ mittee believes that this guardianship act will be in excellent shape for pre- 
sentation to the legislature at the next session, annd the committee is very 
grateful to the Honorable J. Tom Watson, Attorney General, for his assistance, 
and to the Honorable Fred M. Burns, of said Statutory Revision Department 
for his many helpful suggestions. 


Section 13 above mentioned will be known in the new act as section 
734.13 and section 60 will be known as section 744.60. Section 71 will be 
known as section 745.04 and section 72 as section 745.05. These are the new 
Florida statute numbers which it is hoped that the legislature will recognize 
when the act is passed so that it may be set in the statutes in the place of 
the present guardianship law. Any further suggestions from any member 
of the bar will be gratefully received by any member of the committee which 
is composed of: 

Mrs. Catherine H. Carter, DeLand, Florida; Judge W. F. Blanton, Court 
House, Miami, Florida; Judge J. Ollie Edmunds, Court House, Jacksonville, 
Florida; Judge Jack F. White, Court House, Clearwater, Florida; Rex Farrior, 
State’s Attorney, Tampa, Florida; George E. Burke, Veterans Facility, Bay 
Pines, Florida; William H. Rogers, Consolidated Building, Jacksonville, Florida; 
James A. Dixon, First National Bank Building, Miami, Florida; G. C. Connor, 
First National Bank Building Miami, Florida; D. H. Redfearn, Chairman, 
Shoreland Building, Miami, Florida. 
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THE MARRIED WOMAN’‘S LAW COMMITTEE 
COMES OF AGE 


By ETHEL ERNEST MURRELL, of the Miami Bar 


This year, the Married Woman’s Law Committee, like all other commit- 
tees dealing with legislative matters, feels particularly alive and actively 
inclined. In 1945 our legislature meets, and this committee takes cognizance 
of all the legislation falling within its scope, of which Florida is particularly 
in need. In 1943 the Florida Bar was successful in passing a Married Woman’s 
Act.—In 1944 this author had the privilege of appearing as amicus curiae 
in a case challenging the constitutionality of the Act. The Supreme Court in 
a brilliant opinion concurred in by all Justices, held the Act constitutional. 
Resultantly, reason for the Married Woman’s Law Committee would seem to 
cease. But now more than ever it is necessary that the bar maintain a com- 
mittee to study and suggest regarding laws for all women. Hence this com- 
mittee broadens its field and scope, and the title of this article stands 
explained. 


Taking into consideration the broader field of laws for women, married 
and single, in homes and industry, we are confronted with the bill recently 
passed by the New York Assembly. This bill provided for equal pay for 
equal work regardless of the worker’s sex. It has been hailed as a progressive 
step, not only throughout the United States, but throughout the civilized 
world. The Woman’s Law Committee would like to see the Florida Bar Asso- 
ciation sponsor some similar measure in order to keep the forward looking 
reputation it won through sponsoring the Married Woman’s Act. 


In June 1944 both major political parties convening in Chicago, wrote 
into their platform, planks which pledged these parties to support and favor 
an amendment to the Federal Constitution, granting equality of rights under 
the law to men and women. The said amendment is before the Congress now. 
Its sponsors include prominent Congressmen and Senators from all 48 states. 
Several State Bar Associations have passed resolutions endorsing this amend- 
ment. The proposed amendment reads: 


“Equality of rights under the law shall not be denied or 
abridged by the United States or by any State on account 
of sex.” 


The author of this article believes that those endorsements will reveal those 
Bar Associations for history as having stood upon the side of evolution. Of 
course, since this is Federal Legislation, they can hope to take no such active 
part nor wield such influence as did the Florida Bar concerning its own 
Married Woman’s Act, but a resolution from our group might prove an asset 
to our State. Certainly it would be a fine thing to have upon our records for 
posterity. The Woman’s Law Committee will welcome letters from the As- 
sociation membership expressing opinions as to the feasibility of presenting 
such a resolution to the Florida Bar. 


In 1945 the Jury Bill for women will undoubtedly be re-introduced in 
the Florida Legislature by Miss Baker. Due to Miss Baker’s untiring efforts 
in 1943, the Married Woman’s Act passed the House of Representatives, but 
the Jury Bill was lost. It would be splendid if the Bar Association sponsored 
a Jury Bill so as to give Miss Baker the added support she may need this 
session for its passage. 


Twenty-three states in the Union have granted women jury service. 
Florida as usual is following instead of leading, but the Bar Association 
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having made such a fine record along these lines would do well in the author’s 


opinion, to sponsor both a Woman’s Jury Bill and an Equal Pay Bill for the . 


coming legislative session. This way lawyers can teach the state an attitude 
in which it may become a leader in the nation, not a follower. 


Society, like the human body, changes continually while life is in it. No 
erganism stands still until death lays a chilly vacuum upon it. It retrogresses 
or progresses or decays. Intelligent conservatives understand the need for 
change, but shape change toward the end that the benefits of the past may 
be contained therein. Radicals embrace change for its own sake without 
study as to its effect. One prunes the tree, the other chops it down to plant 
anew. The reactionary on the other hand weeps by the mighty oak that even 
the dead wood must go to make room for new growth. Far from urging a 
radical attitude upon the Bar Association, the author nevertheless warns 
that a tree dies from dead wood as surely as from injudicious pruning. 


Definite trends are abroad, and it is just as weli for Florida to walk along 
as to be hauled in late and writhing. One of these trends is toward the emanci- 
pation of the female of the species. Such nations as Holland, Denmark, 
Sweden, Norway and New Zealand, and more lately Russia, have given us ex- 
amples of complete equality before the law for female citizens. It is note- 
worthy that the social institutions of, as well as the height of civilization 
attained by, the Netherlands, New Zealand and the Scandinavian countries, 
lead the world before war rocked all civilization. Living standards were high 
in these countries where women enjoyed full legal status, excellent health 
laws, social legislation, high educational standards, art attainments, and 
good sound democratic government prevailed. Of Russia we know less. Her 
page in history is in the making. Co-education was recently abolished in the 
U.S.8S.R., but certainly the Russian women repaid a thousandfold all debt for 
the equality they enjoyed before war, by their total participation during war. 
One day democracy may yield to dictatorship in which case Russia too will 


salvage feminine equality, and we can class her proudly with these other 
pioneers of women’s full emancipation. 


Just now we are concerned with where our own country and state should 
stand. Toward the end that we may lead rather than lag—the Married Woman’s 
Law Committee urges members of the Florida State Bar Association to express 
their views in letters on these three above-mentioned progressive laws. 
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THE SOUTHERN LIFE INSURANCE AND 
TRUST COMPANY 


By WARREN L. JONES, of the Jacksonville Bar 


The first Florida boom was during the British Rule. The second followed 
the acquisition of the territory by thé United States. Prince Murat was per- 
suaded to cast his lot with a group of planters, or those who would become 
such, from Virginia and South Carolina. Money was needed for the purpose 
of development, or perhaps more fairly stated, for the purpose of speculation. 
To provide money banks were needed. The largest of the territorial banks 
was th Union Bank of Florida. More unique in its organization was the 
Southern Life Insurance and Trust Company. 


The Legislative Council of the Territory of Florida enacted a statute, 
approved February 14, 1835, incorporating Southern Life Insurance and Trust 
Company. This act, the charter of the company, is deserving of a place in 
any compilation of source material of Florida history, not only because of its 
early date, but also by reason of the many interesting provisions which it 
contains. In the act it is provided: 


“The said company shall have power, 


ist, to make insurance on lives, 2d, to grant and purchase an- 
nuities, 3d, to make any other contingent contracts, involving the inter- 
est of money and the duration of life, 4th, to receive moneys in trust 
and to accumulate the same at such rates of interest as may be ob- 
tained, or agreed on, not exceeding at the rate of eight per cent. per 
annum, or allow such interest thereon as may be agreed on, 5th, to 
accept and execute all trusts of every description as may be committed 
to them by any person or persons whatsoever, or may be transferred 
to them by order of any of the courts of this Territory, or by any court 
as a court of chancery, 6th, to receive and hold land under grants, with 
such general or special trusts, or covenants, so far as the same may 
be taken in payment of their debts or in security of their capital or 
loans, or debts due them or purchased upon sales under any law of this 
territory as may be necessary to protect the rights of the said company, 
and the same again to sell, convey, and dispose of, 7th, to buy, discount, 
and sell drafts, promissory notes, and bills of exchange, 8th, to establish 
and locate branches for carrying on their business.” 


That the doctrine of a corporation being an entity separate from its stock- 
holders was not so well recognized then as now, is shown by the use of the 
pronoun “them” in referring to the corporation. 


In another section of the statute the company is given power to issue bills 
or notes, other than drafts or bills of exchange, to the amount of the capital 
actually paid in. No specific power to act as executor or administrator is given, 
but guardianships are covered. The statute provided: 


“In all cases where any court has jurisdiction for the appointment 
of a guardian of any infant, the annual income of whose estate shall 
exceed the sum of one hundred dollars, such court shall have power to 
appoint the said company as guardian of the estate of such infants. 
On any sum, not less than one hundred dollars, which shall be collected 
or received by the said company in its capacity as guardian or receiver, 
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an interest shall be allowed by the said company of not less than at the 
rate of four per cent. annually, which interest shall continue until the 
moneys, so received, shall be duly expended or distributed. 


“Where the annual income of an infant, of whose estate the said 
company shall be guardian, shall exceed the sum allowed, or which may 
be sufficient for the education and support of such infant, such surplus 
income shall be at the sole risk of said corporation, and for all losses 


of such monies, the capital stock, property and effects, of the said 
corporation shall be absolutely liable.” 


It appears from the foregoing language that the company could probably 
not act as guardian of the estates of insane persons, but only of infants, pro- 
vided the income was a hundred dollars a year. Was this latter distinction 
made to relieve the company from embarrassment in declining to accept an 
unprofitable guardianship. And was the omission of the estates of insane 
persons merely an oversight? The provision authorizing the appointment of the 
corporation as guardian of infants’ estates, but not of their persons, is an 
early statutory recognition of the doctrine that the guardianship of the person 
and the guardianship of the estate need not be united or vested in the same 
person. The reason for making the corporation a guarantor of the surplus 
income but not of the principal is not found in the act. 


The authorized capital stock of the corporation was two million dollars, 
with a par value of one hundred dollars per share. The entire capital was 
to be invested in notes or bonds bearing interest at a rate not exceeding eight 
per cent and secured by real or personal property within the Territory. The 
company was given power to issue bank notes to the amount of its paid in 
capital. To enable the corporation to make loans and discounts for greater 
amounts, it was authorized to issue certificates bearing not more than six 
per cent interest in an amount not exceeding the mortgages held by the com- 
pany, the payment of which was guaranteed by the Territory of Florida. 


The governing body of this company was a board of trustees, thirteen in 
number, of whom ten were elected by stockholders from their body, and three 
were appointed by the Governor of the Territory who were not required to 
be stockholders. The principal office of the corporation was located at the 


City of St. Augustine, and, as shown by its charter powers, branches or agencies 
were authorized. 


The corporation opened for business in 1835, it established branches, and 
issued bank notes. It had for its first shareholders citizens and residents of 
the northern states, principally of New York. In the period of depression of 
1837, the institution weakened. Southern Life Insurance and Trust Company 
v. Lanier, 5 Fla. 110, 129. In 1842 its bank notes were worth sixty cents on 
the dollar. Spann v. Baltzell, 1 Fla. 301. Some time thereafter the company 
became insolvent and proceeded to liquidate. 


In 1845, Florida was admitted to the Union as a State. In its constitution 
a number of provisions relating to banks were adopted, and these recognize 
that the territorial banks had not been uniformly successful. Bank charters 
were limited to twenty years and a renewal or extension was prohibited; they 
were excluded from acting as trustee; their business was restricted to banking, 
and speculation in real estate or other property was forbidden; a paid in capital 
of one hundred thousand dollars was required; stockholders were declared 
individually liable for all of the debts of the bank in proportion to their stock 
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holdings; and the State was prohibited from lending its credit to any 
corporation. 

By 1850 the stock of Southern Life Insurance and Trust Company was 
deemed valueless. Southern Life Insurance and Trust Company v. Gray, 3 Fla. 
262, note 268. - 


To what extent, if any, the company engaged in the trust field, and its 
success in that field, is not disclosed from published records. That it was so 
engaged and that its record was not more outstanding than in its own financial 
operations may be inferred by the express constitutional prohibition, which has 
long been removed, against banks acting as trustees. 


Can the City of St. Augustine, admitted to be the oldest city in the United 
States, claim a further laurel of antiquity as the location of the first bank in 
the United States having trust powers? The claim cannot be made, of course, 
that Southern Life Insurance and Trust Company was the first corporation 
to have a grant of trust powers. But has it an earlier predecessor than The 
Farmers’ Fire Insurance and Loan Company, which was authorized to do a 


trust business in 1822? And did this earlier corporation have any banking 
powers? 


Like The Farmers’ Fire Insurance and Loan Company, the Florida company 
was in the insurance business. Was it in the banking field as well as in the 
insurance and trust fields? An amendment to its charter in 1838 provided 
that it might use two-fifths of its paid in capital for ordinary banking purposes. 
Was this an enlargement or restriction of its charter powers? The Supreme 
Court of Florida, in deciding the question in 1853, said that under the original 
charter “it had the right to issue bills to the amount of the capital paid in. It 
had the additional right of receiving funds on deposit, and to discount and 
purchase promissory notes and bills of exchange. These powers constitute all 


the elements of banking, as understood in this country.” Southern Life Insur- 
ance and Trust Company v. Lanier, supra. 


While its venture was a failure, the brief life of this institution constitttes 
a link in the chain of the development of the present union between commercial 
banking and trust business which so generally exists. 
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They Tell 


The library of the College of Law 
at the University of Florida now has 
one of the few complete sets of Flor- 
ida territorial laws in existence. For 
many years Harry R. Trusler, dean, 
has guarded a valuable set of the 
territorial laws that lacked one 
volume, covering the years 1828-1833. 
Out of the blue the missing volume 
recently came to the library, gift of 
William Fisher of Pensacola, through 
Julien C. Yonge, formerly of Pensa- 
cola and now director of the P. K. 
Yonge Library of Florida History. 


GEORGE N. MacDONNELL, ZJr., 
formerly on the staff of the Miami 
Daily News, has returned to Miami 
from Tallahassee to enter private law 
practice in the near future, he recently 
announced. MacDonnell, Jr., has 
spent more than a year working for 
Attorney General Tom Watson, as a 
special assistant in statute revision 
work. He resigned the post on De- 
cember 1st and plans to have his own 
practice or enter a law firm. 


JUDGE WAYNE ALLEN, given 
his honorable discharge from the 
Army, has announced that he will re- 
sume his duties on the Dade County 
Court of Crimes bench shortly after 
the first of the year. Judge Allen has 
been serving as Judge Advocate at 
Camp Pickett, Virginia. 


C. H. BOURKE FLOYD, Franklin 
County Representative, has returned 
to Apalachicola to engage in the prac- 
tice of law. For more than a year, 
Bourke has been associated with the 
Attorney General’s office in Talla- 
hassee and recently was promoted to 
the high office of Assistant Attorney 
General of Florida. Mr. Floyd holds 
an AB and LLB degree from George 
Washington University, and was ad- 
mitted to the Florida Bar about two 
years ago. 


D. NEWCOMB BARCO, Jr., Ocala, 


is the new Assistant U. S. Attorney 
for the Southern District of Florida. 
His appointment, announced Decem- 
ber 19th by the U. S. Attorney Phil- 
lips, again gives the Tampa office two 
assistants. Joseph Gillen has been 
the only assistant since the resigna- 
tion last May of George P. Raney, Jr., 
to resume private law practice. A 
native of Arcadia, Mr. Barco lived in 
Ocala for 30 years. He attended the 
University of Florida and received 
his master’s degree in law at South- 
eastern University, Washington, D. C., 
in 1940. He worked with the Attorney 
General’s office in Washington until 
enlisting in the Army in January, 
1943. Receiving his commission at 
Fort Sill last August, he served as 
Assistant Intelligence Officer for the 
Field Artillery Replacement Training 
Center at Fort Bragg until he was 
discharged as a first lieutenant last 
Month. 


The firm of MAGUIRE, VOORHIS 
and WELLS, Attorneys at Law, Or- 
lando, Florida, announce that WAL- 
TER H. POE, Esquire, has been ad- 
mitted to the partnership effective 
January 1, 1945. The practice of law 
will continue under the same firm 
name. 


WM. C. BROOKER of the Tampa 
Bar has been appointed a member of 
the Committee on Trust and Probate 
Literature of the Section of Real 
Property, Probate and Trust Law of 
the American Bar Association. 


G. L. REEVES and LeROY ALLEN, 
long members of the law firm of Sut- 
ton Reeves & Allen, announced the 
formation of a partnership with CAL- 
VIN JOHNSON, under the firm name 
of REEVES, ALLEN & JOHNSON. 
John B. Sutton, senior member of the 
firm, and general solicitor for the 
Atlantic Coast Line Railroad in 
Georgia, Florida and Alabama, died 
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on November 24th. Mr. Reeves has 
been appointed by the railroad to suc- 
ceed him as acting counsel. He had 
been division counsel in the Tampa 
area and will devote a large part of 
his time to railroad duties. Johnson, 
admitted to the Florida bar in 1924 
was for many years with Mabry, 
Reeves, Carlton & White and more 
recently a member of the firm of 
Coachman & Johnson. He is a mem- 
ber of the State and American bar 


association and former President of 
the Hillsborough County Bar Associa- 
tion. He was manager of Hills- 
borough county headquarters for Gov- 
ernor Millard Caldwell. 


Mr. William A. Lane of the Miami — 
Bar recently has been re-appointed a 
member of the Committee on Real 
Property Divisions of the Section on 
Real Property, Probate and Trust Law 
of the American Bar Association. 


Life's Closed 


CHARLES P. DICKINSON, for 
years one of Orlando’s leading at- 
torneys, and president of the Orlando 
Utilties Commission, died on December 
10th, following an illness of four days 
from a heart attack. Born in South 
Georgia 65 years ago, Mr. Dickinson 
earned his way through college at Lake 
City by teaching school. He went to 
Orlando 37 years ago to teach in Winter 
Park public school while completing his 
law studies at Rollins. In 1912 Mr. 
Dickinson started the practice of law 
in Orlando and some years later was 
joined by his brother, Judge Joseph J. 
Dickinson, formerly of the Circuit 
Court at Sanford. They formed the 
law firm of Dickinson and Dickinson, 
with offices in the Metcalf Building. 
In 1914 he was married to Miss Marie 
Darby, Orange County girl. Surviv- 
ing, besides Mrs. Dickinson and Judge 
Dickinson, who now lives in Winter 
Garden, are five nieces, Miss Lona 
Belle Blanton, Orlando; Mrs. F. C. 
Browning, Orlando; Mrs. Davis Las- 
siter, Indiana; Mrs. Ray Rutherford, 
Avon Park; Miss Jacquelin Dickinson, 
Philadelphia, and five nephews, Alex 
Dickinson, Orlando, J. C. Dickinson, 
Avon Park; Walter W. Blanton, in 
military service in New Guinea; Ran- 
dall Dickinson in military service in 
France and Edward Dickinson at an 
army station in Louisiana. 


JOHN H. ADAMS, prominent Del- 
ray Beach attorney, died on December 


18th, while sitting in his car near the 
Methodist Church. Mr. and Mrs. 
Adams had gone to a Christmas pro- 
gram and he had remained in the car, 
expecting to follow her into the church. 
His death came while he was in the 
car, apparently from a heart attack. 
Mr. Adams was born at Sycamore, Ga. 
in 1892. He came to Ft. Lauderdale, 
Florida, 20 years ago, where he was a 
member of the law firm of Rogers, 
Morris and Adams. The senior mem- 
ber of this firm is Congressman 
Dwight L. Rogers. A short time later 
he moved to Delray Beach and has been 
in the law practice there ever since. 
He has served as city attorney, a mem- 
ber of the school trustees, and was a 
former president of the Kiwanis Club. 
He was an active worker in the Method- 
ist Church and was a member of the 
Board of Stewards at the time of his 
death. Survivors include his wife, son, 
and five sisters, Mrs. A. H. Hender- 
son, Sycamore, Ga., Mrs. Ernest Brown, 
Oglethorpe, Ga., Mrs. H. M. Bellflower, 
Sycamore, Ga., Mrs. W. L. Powell, 
Plant City, Florida, Mrs. Jim King, 
Rebecca, Ga., also five brothers, Massie 
Adams, Detroit, Mich., Dr. Chas. 
Adams, Cordele, Ga., Wesley Adams, 
Cordele, Ga., A. B. Adams, Haines City, 
Fla., and Ben F. Adams, Delray Beach. 


LT. COL. HARTFORD H. VEREEN, 
former Miami attorney, was killed 


November 25th in a plane crash over 
Ireland, the War Department has noti- 
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fied relatives. Member of a pioneer 
Miami family, he entered service about 
three and a half years ago and had 
been based in the British Isles most of 
that time with the Eighth Air Force 
Intelligence Department. His wife, the 


former Constance Seybold, and their 
two daughters, Constance and Wendy, 
live at 800 N. E. 76th Street, Miami. 
Lt. Col. Vereen was the son of Mr. and 
Mrs. J. C. Vereen of Miami. A brother, 
Vernon Vereen also lives in Miami. 


Lecal Bar Adseciations 


Eugene C. Mitchell, well known 
Jacksonville attorney, elected 
President of the JACKSONVILLE 
BAR ASSOCIATION by unanimous 
vote at the annual association meet- 
ing in the George Washington Hotel 
on December 14th. He_ succeeds 
David J. Lewis. The association re- 
elected Edwin L. Jones as Secretary 
for another term and elected W. 
Gregory Smith, James R. Boyd, Jr., 
and Joseph H. Ross to membership on 
the executive committee, all by unani- 
mous vote. George W. Thames was 
elected Treasurer to take the place of 
L. W. Thomas, Duval Circuit Court- 
elect, who served by appointment since 
last August to fill the vacancy left 
at that time by the resignation of 
Paul Ritter, who moved away from 
Jacksonville. The association, at its 
annual banquet, heard an address by 
Roy H. Chapman, Chief Justice-des- 
ignate of the Florida Supreme Court, 


as a highlight of the program for the. 


annual meeting. Resolutions were 
passed expressing the sorrow of the 
association over the deaths during the 
past year of two members, Robert A. 
Baker, who died September 12, and 
Sam R. Marks, Jr., who died in mili- 
tary service in Burma on October 
22nd. The Association heard and ap- 
proved reports of the various commit- 
tees listing activities of the groups, 
including a membership report show- 
ing 190 active members of the asso- 
ciation with an additional 65 members 
now in military service. Samuel B. 
Wilson was elected to membership. 
Justice Chapman cited a need for im- 


provement of the law library of the 
Supreme Court at Tallahassee and de- 
scribed arrangements to proceed as 
soon as possible with plans for con- 
struction of an addition to the Florida 
Supreme Court building for which he 
said an appropriation of $250,000 was 
made by the 1941 Florida Legislature. 
He said that restrictions prevented 
going ahead with the building at 
present, but that efforts are being 
made to take the preliminary steps 
including the drawing of plans in or- 
der to proceed with the building when 
construction is possible. Jimmy Bige- 
low “banjo king” entertained with a 
number of selections and led in group 
singing of old favorites. Among out- 
of-town visitors at the annual meet- 
ing were Montrose Edrehi, Escambia 
County solicitor and member of the 
Board of Governors of the State Bar 
Association and Ensign Ralph Odum, 
of the Lakeland Bar Association. 


No real lawyer wants a servile or 
weak judge and no real judge wants 
a sycophantic or timid bar, Justice 
Armstead Brown of the Florida Su- 
preme Court told the DADE COUNTY 
BAR ASSOCIATION on December 
14th. “A judge should not be swayed 
by partisan demands, public clamor 
or considerations of personal popu- 
larity or notoriety, nor be apprehen- 
sive of unjust criticisms,” he declared 
in quoting from a memorandum made 
by himself when he was trial judge 
in Montgomery, Alabama. Likewise, 
he asserted, it is the duty of the law- 
yer to maintain towards the court a 
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respectful attitude. This, he said 
should not be for the sake of the tem- 
porary incumbent of the judicial of- 
fice, but for the maintenance of its 
supreme importance. Speaking at the 
dinner of the association at the Urmey 
Hotel, Justice Brown, a former Miami 
attorney, traced the evolution of the 
judicial and bar systems of Florida 
from the establishment of Florida as 
a territory to the present day. The 
former chief justice of the state’s high 
tribunal praised the amendment by 
the 1939 legislature which increased 
from six to seven the membership of 
the court. “The amendment has im- 
proved the efficiency of the court and 
has given us a better opportunity for 
the careful consideration of each indi- 
vidual case,” he stated. “As the chief 
justice sits with and presides over 
each division, the danger of conflict 
in decisions is greatly reduced.” The 
speaker was introduced by L. S. 
Julian, President of the bar asso- 
ciation. 


Charles H. Ross, City Attorney for 
Port Tampa, was elected President of 
TAMPA AND HILLSBOROUGH 
COUNTY BAR ASSOCIATION 
eon December 8th, succeeding John 
Bell, J. B. Norman elected 
vice - president. Named to the 
board of directors were Arthur L. An- 
derson, Doyle E. Carlton, Paul E. 
Dixon, Paul Game, Ralph A. Mar- 
sicano, William C. McLean and Henry 
C. Tillman. The new officers will be 
installed in January. Anderson, chair- 
man of the bar association’s member- 
ship committee for 1944, reported that 
the 260 members (72 of them in the 
armed forces) on the association rolls 
this year was “an all time high.” 
Frank T. Phillips, William C. Brooker 
and W. F. Himes, members of the 
library committee announced that 
they have plans for the printing of 
catalogues listing all legal volumes in 
the library by authors, titles and sub- 
ject matter. The catalogues will be 
furnished to members of the Hills- 
borough Bar without charge, while a 
$1 charge will be made for the pur- 


chase of the catalogues by attorneys 
from outside the county. John M. 
Allison, Chairman of the county asso- 
ciation’s committee on legal educa- 
tion and admission to the bar said the 
state supreme court had not ruled on 
proposed Florida bar admission re- 
quirements for practicing attorneys 
from other states who lack educa- 
tional requirements prescribed by the 
Florida bar. 


The outgoing and incoming execu- 
tive boards of TAMPA AND HILLS- 
BOROUGH COUNTY BAR ASSO- 
CIATION met December 19th and 
elected D. Wallace Fields as treasurer 
and re-elected Joseph Miyares as sec- 
retary. Charles H. Ross, newly elect- 
ed president for 1945 said he will an- 
nounce the appointment of commit- 
tees for next year at the association’s 
monthly luncheon on January 5th. 


Lewis F. Law, of Daytona Beach, 
was elected President of the VO- 
LUSIA COUNTY BAR ASSOCIATION 
on December 10th, when the organiza- 
tion met at Charlie’s Hi-Hat club. He 
succeeds D. C. Hull of DeLand. In 
addition to President Law, other of- 
ficers elected included Murray Sams 
of DeLand, first vice-president; Judge 
M. G. Rowe, second vice-president; 
Curtis Gardiner, secretary and John 
Graham of DeLand, and David Black,’ 
Charles Booth, Paul Harvey and 
Horace Riegle, all of Daytona Beach, 
members of the executive board. Guest 
speakers of the evening were Judge 
R. H. Rowe of Madison, who was pre- 
siding over the Volusia Circuit, and 
Wallace B. Foard of the FBI. 


Willard Utley was named President 
at the meeting of the PALM BEACH 
COUNTY BAR ASSOCIATION in 
December. C. H. Earnest, vice-presi- 
dent; F. A. Curry re-elected secretary 
and Herbert T. Gibson treasurer. C. Y. 
Byrd, Delray Beach, retiring presi- 
dent and Charles Francis Coe and 
Horner C. Fisher were named direc- 
tors. Representing the association at 
the state meeting at Jacksonville were 
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E. Harris Drew, Henry F. Lilienthal 
and George -W. Coleman. 


Edward K. Goethe was elected 
President of the ORANGE COUNTY 
BAR ASSOCIATION at their annual 
meeting on December 29th, at the 
Southland Restaurant. George Carter 
was named Vice-president and Troy 
Musselwhite was elected Secretary- 
Treasurer. The three new officers 


were also elected to the executive 
board. Warren Jones, President of 
the Florida State Bar Association was 
the principal speaker. He announced 
that the state body is considering 
recommendations for revising the ju- 
diciary article of the Florida Constitu- 
tion as its main project in 1945. Re- 
adjustment for soldier-lawyers return- 
ing to practice is already prominent in 
the activities of the body. 


Lawyers in the Armed Garces 


LT. COMDR. RICHARD HUNT, cap- 
tain of the port and section coast guard 
officer in Tampa for 1514 months, will 
soon leave coast guard active service 
to return to his circuit judgeship in 
Miami, due to a heavy increase in liti- 
gation in the Dade-Monroe circuit 
court. Comdr. Hunt’s return to in- 
active duty developed from a request 
made by Governor Holland to coast 
guard headquarters for his return to 
to his judgeship at such time as his 
services in the military field could be 
dispensed with. He served as captain 
of the port of Miami base for 13 months 
before going to Tampa last September 
and while in Miami he earned the 
American theater ribbon in antisub- 
marine patrols off the Florida East 
coast when submarine activity was at 
its height. In Tampa he succeeded 
Comdr. Paul W. Collins. 


MAJOR MAURICE J. WILSON, 
city attorney of Bartow until he was 
inducted into the Army on November 
19, 1940, is now on duty with a Field 
Artillery Training Center operated in 
southwestern China by Y. Force Oper- 
ations Staff, America’s largest mili- 
tary mission. Major Wilson has been 
overseas nine months. 


LT. B. K. ROBERTS, USCGR, who 
is U. S. Shipping Commissioner for the 
port of Jacksonville, had a brief Christ- 
mas leave to visit friends and relatives 
in Tallahassee. Lt. Roberts was a 
prominent attorney in Tallahassee in 
civilian life. 


CHIEF YOEMAN WILLIAM D. 
‘Bill) ROBERTSON, petty officer of 
the “Seabees” of the United States 
Navy, Milton attorney, formerly prose- 
cuting attorney for Santa Rosa Coun- 
ty, is teaching a class of commissioned 
officers of the Civil Engineer Corps of 
the navy, Courts and Boards procedure, 
Naval Law and Court Martial proceed- 
ings in the Officer Training Depart- 
ment at Camp Endicott, Davisville, 
R. L, near Providence. He voluntarily 
enlisted on November 14, 1942, as an 
enlisted man, yeoman second class, 
petty officer and reported for active 
duty at Camp Allen, Norfolk, Virginia 
shortly afterward. He has been in 
court martial work during his entire 
naval service with the Seabees. He 
was stationed at Camp Peary, Williams- 
burg, Virginia before the officer train- 
ing school was moved to his present 
station, and has been teaching for more 
than a year, since receiving his ad- 
vancement to a chief petty officer. Af- 
ter attending the University of Florida 
for his law course, Robertson practiced 
law in his home town for ten years 
before enlisting in the Seabees of the 
Navy. He has had more than 1800 
commissioned officers in his classes in 
all grades and ranks, including the 
rank of full commander. 


LT. COL. CHESTER FERGUSON, 
of the Army Air Corps, now in the 
Burma-China theater, has been pro- 
moted to the rank of full colonel. Col. 


Ferguson in civilian life is a member 
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of the Tampa law firm of McKay, 
Macfarlane, Jackson and Ferguson. He 
was stationed in Orlando before going 
overseas. 


LT. RICHARD H. MERRITT, 
USNR, has been elevated to the rank 
of Lieutenant Commander. Command- 
er Merritt, prominent attorney in Pen- 
sacola and leader in civic affairs prior 
to his entry in the Navy, is senior mem- 
ber of the labor board and personnel 
relations officer at the Naval Air 
Training bases and personnel relations 
officer of the Naval Air station. 


BERNARD A. FRANK, former Mi- 
ami Beach attorney, has been promoted 
to Captain in the India-Burma theater 
of operations. Captain Frank is as- 
signed to the base judge advocate’s of- 
fice at a large American army base in 
Assam. He has been in the India-Bur- 
ma theater for 18 months and has 
watched the amazing progress of the 
Ledo road almost since its inception. 


CHARLES B. CLEVELAND, Miami 
Beach attorney and former President 
of the Dade County Bar Association, 
is spending a furlough with his family. 
Now in the army, he is stationed at 
Camp Blanding. 


MAJ. ARTHUR YERGEY, former 
Orlando attorney, is spending a thirty 
day leave in Orlando. Maj. Yergey was 
a fighter control officer throughout 
the African and Sicilian campaigns, 
closely following the invasion forces. 
He spent a month of this time in the 
Spring of 1943 on special assignment 
in England. In November 1943, he 
went to Casablanca to help organize 
a new sector, which, however, was dis- 
banded in January with the “passing 
out of the Luftwaffe.” Then entering 
the judge advocate’s department of the 
12th Air Force, he was in Italy from 
March to June of 1944 when he was 
made staff judge advocate for the 57th 
Bomb Wing under Brig. Gen. Robert D. 
Knapp in Corsica. 
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SECUNDUM depends primarily upon the COMPLETENESS of 
the information afforded, and the care and skill with which the 


available information is-condensed and arranged. 


In both respects CORPUS JURIS SECUNDUM stands pre- 
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FLORIDA STATUTES 
ANNOTATED 


The Completely Annotated Edition of the Official 
Florida Statutes 1941 


As laboratory experiment and research have made pos- 
sible forward movements in medicine and surgery, so have 
continuous editorial labors and great proficiency in ar- 
rangement and indexing by law publishers implemented the 


legal profession. 


It is our sincere belief that in Florida Statutes Annotated 
the bench: and bar of this State are being afforded A FINE 
PRECISION INSTRUMENT that may be constantly and ef- 


fectively used in the advancemet of the science of law. 


Miami— BLACKWELL & WALKER 


Set complete in 30 volumes and 1944 
Pocket Parts—29 Vols. now ready. 
* * * 


For full particulars 
write either— 


WEST PUBLISHING COMPANY THE HARRISON COMPANY 
Saint Paul 2, Minn. | Atlanta 2, Georgia 


